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DETAILED ACTION 
Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2 Claims 10, 12-14 are finally rejected under 35 U.S.C. 103(a) as being 

unpatentable over Hutchinson (U.S. 6393212) in view of Starner et al. (U.S. 6386272) 

[hereinafter Starner]. 

Hutchinson discloses a device/ system/ boiler (steam generator/ water heater) 10 

having a heater 15 inside and a heating medium (water/ steam). The boiler has a 

temperature sensor 94 to control the heater temperature. When the temperature is 

beyond the predetermined level, a microprocessor shuts the system. Hutchinson states 

that the heater surface is susceptible to build-up of calcium (accumulation of scale) on 

its surface (col. 16, lines 13-14). 

Although Hutchinson admits that the walls of the boiler are susceptible to build- 
up/ accumulation of scale, Hutchinson does not explicitly teach to detect the build-up/ 
accumulation (altered state). 

Starner discloses in Fig. 4 a device in the field of applicant's endeavor 
comprising a temperature sensor (thermocouple) 52 within a tube and thermocouple's 
leads (signal means) also at least partially located within the tube and providing a 
temperature indicative signal to a control device (fouling calculation). This signal, along 
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with signals from other temperature sensors (30) is indicative of a temperature, and 
thus, any temperature change would be indicated including the temperature change 
indicative of an altered state (fouling/ build-up, accumulation of scale) to, inherently, 
alert or notify the operator of controlling device. 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
.time the invention was made to.modify the device djsdgsed by Hutchinson, so as to _ 
measure temperature profile of the tubes, as taught by Starner, so as to use the 
temperature sensor with the leads (signal means) within the tube and use the data not 
only for sensing the temperature within the tube, but also for determining a fouling 
(accumulation/ build-up/ deposit) in the tube, so as to allow the operator to take 
necessary actions to minimize the accumulation of scale, in order to protect the device 
from damage. 

3. Claim 1 1 is finally rejected under 35 U.S.C. 103(a) as being unpatentable over 
Hutchinson and, Starner as applied to claims 10, 12-14 above, and further in view of Witt 
et al. (U.S. 6428627) [hereinafter Witt]. 

Hutchinson and Starner disclose the device as stated above in paragraph 2. 

They do not teach that the device can be a dishwasher, as stated in claim 1 1 . 

Witt states that a heater tube to a dishwasher is susceptible to mineral build-up 
causing failure of a heating element. 

Therefore, it would have been obvious to one of ordinary skill in the art at the 
time the invention was made to modify the device disclosed by Hutchinson and Starner, 
so as to measure temperature profile of the tube of the heater being a part of the 
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dishwasher, as taught by Witt, so as to determine if there is a temperature related 
accumulation (build-up/ deposit), because heaters of dishwashers are susceptible to 
build-up which can cause failure of the heater. 

Response to Arguments 
4. Applicant's arguments filed on November 21 , 2005 have been fully considered but 
they are not persuasive. - 

Applicant states that Hutchinson uses a temperature sensor to prevent the heater 
from overheating, while the present invention is directed to determining an existence of 
an altered state. This argument is not persuasive because overheating of the heater is 
in a sense an existence of an altered state (high temperature state). 

Also, applicant states that the present invention is directed to detection of gradual 
change in temperature, as opposed to the applied references. This argument is not 
persuasive because this limitation is not stated in the claims. It is the claims that define 
the claimed invention, and it is claims, not specification that are anticipated or 
unpatentable. Constant v. Advanced Micro-Devices. Inc.. 7 USPQ2d 1064. 

Applicant states that Hutchinson does not address the accumulation of scale. This 
argument is not persuasive because Hutchinson admits that the boilers are susceptible 
to accumulation of scale related to high temperature. Nevertheless, in claim 1 , applicant 
has never claimed a limitation including "scale accumulation". 

Applicant states that the instant invention is different from the prior art in that it is 
directed to continuously monitoring temperature and scale accumulation outside the 
tube. This argument is not persuasive because this limitation is not stated in the claims. 
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It is the claims that define the claimed invention, and it is claims, not specification that 
are anticipated or unpatentable. Constant v. Advanced Micro-Devices. Inc.. 7 USPQ2d 
1064. 

Applicant states that Starner uses two temperature sensors and differential 
temperature signal to determine fouling/ scaling, as apposed to the instant invention 
(which does not require two temperature sensors). In response to Applicant's argument 
that the reference includes an additional structure/ feature (second temperature sensor) 
not required by Applicant's invention, it must be noted that the reference discloses the 
invention as claimed. The fact that it discloses additional structure (feature) not claimed 
by Applicant is irrelevant. 

Applicant states that Hutchinson would not benefit from addition of differential 
temperature sensors of Starner. This argument is not persuasive because, in the 
rejection on the merits, the Examiner does not suggest to provide Hutchinson with the 
differential temperature sensors of Starner, the Examiner suggests to use Starner 
teaching that the temperature sensor can be used to determine fouling and, thus, 
altered state related to fouling. 



Applicant states that in contrast to Starner, the claimed device is always 

functioning. This argument is not persuasive because this limitation is not stated in the 

claims. It is the claims that define the claimed invention, and it is claims, not 

specification that are anticipated or unpatentable. Constant v. Advanced Micro-Devices. 

lnc..7USPQ2d1064. 

Applicant states that the Examiner has no motivation to combine references, in 
response to applicant's argument that there is no suggestion to combine references, the 
examiner recognizes that there should be some reason why one skilled in the art would 
be motivated to make the proposed combination of primary and secondary references. 
In re Nomiva. 184 USPQ 607 (CCPA 1975). However, there is no requirement that a 
motivation to make the modification be expressly articuated. the test for combining 
references is what the combination of disclosures taken as a whole would suggest to 
one od ordinary skill in the art. In re McLaughlin, 1 70 USPQ 209 (CCPA 1 971 . The 
references are evaluated by what they suggest to one versed in the art, rather than by 
their specific disclosures. In re Bozek 163 USPQ 545 (CCPA) 1969. 



Conclusion 
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5. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .1 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end-of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

6. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. The prior art cited in the PTO-892 and not mentioned above 
disclose related devices and methods. 

Any inquiry concerning this communication or earlier communications from the 

examiner should be directed to Gail Verbitsky whose telephone number is 571/ 272- 
2253. The examiner can normally be reached on 7:30 to 4:00 ET. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Diego Gutierrez can be reached on 571/ 272-2245. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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Gail Verbitsky ' 
Primary Patent Examiner, TC 2800 
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